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DECISION 

MATTER OF:Joseph S. Onechyk 

THE COMPTROLLER QENIRAL 
O F  T H B  UNITED STATSS 
W A S H I N G T O N ,  O . C .  2 0 5 4 E  

DIGEST: 

July 8 ,  1983 

Employee of Office of Inspector General, 
I n t e r i o r  Department, had accident while 
d r i v i n g  Government motor vehicle on 
o f f i c i a l  business. Agency found tha t  
employee was not "grossly n e g l i g e n t "  and 
declined t o  hold him l i a b l e  fo r  damage 
t o  vehicle,  b u t  assessed resu l t ing  tow- 
i n g  charges against him. Assessment of 
l i a b i l i t y  was based on employee's 
abandonment of vehicle a t  scene o€-acci- 
dent. GAO concludes tha t  assessment was 
not i n  conformity w i t h  applicable regu-  
l a t i ons  because there was no showing 

' t h a t  abandonment caused o r  increased 
towing expense t o  Government. 
Employee's indebtedness should therefore 
be removed. 

M r .  Joseph S. Onechyk has'asked u s  t o  "waive" a claim 
of $519 asserted against  h i m  by t h e  Office of t h e  Inspector 
General ( O I G ) ,  Department of the I n t e r i o r .  The claim repre- 
sents towing charges for  'a'motor vehicle damaged while 
M r .  Onechyk, then an O I G  employee, was d r i v i n g  on o f f i c i a l  
business. While we have no authority t o  waive indebtedness 
of t h i s  type, we conclude, for  the reasons discussed below, 
that  the O I G  has not adequately e s t a b l i s h e d  the legal  basis  
for i t s  claim. 

Facts 

On October 31,  1980 ,  M r .  Onechyk was involved i n  a 
one-car accident while d r i v i n g  a General Services A d m i n i s -  
t r a t ion  motor pool vehicle on o f f i c i a l  business o n  the 
Quinault  Indian Reseryation i n  th? s t a t e  of Washington. - -  A t  
the time, he was employed as  an auditor i n  <he O I G ' s  Western 
Region, Sacramento, California.  He l e f t  the vehicle a t  the 
accident scene t o  seek medical help and subsequently 
returned home. Somehow ( the  record is  not en t i r e ly  c lear  on 
t h i s  p o i n t ) ,  the vehicle was towed back t o  the GSA motor 
pool i n  Sea t t le .  
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In accordance with its regulations, 1/ GSA billed 
Interior for the damage resulting from thz accident. 
regulations authorize GSA to bill the agency employing the 
driver if GSA determines, based on its review of the 
accident reports and other available documentation, that the 
damage was caused by negligence or misconduct on the part of 
the driver. Interior accepted the billing in the amount of 
$3,027, consisting of $2,508 damage to the vehicle plus.$519 
towing charges. 

the matter. On August 6, 1981, the Board made the following 
recommendation : 

The 

The OIG then convened a Board of Survey to investigate 

. .  

c 

"Based on the fact that this was a one-car 
accident and there were no other witnesses, 
it is difficult to prove that Mr. Onechyk was 
grossly negligent in causing the acciden-t and 
as a result should not be made tb pay the- 
entire $3,027 in damages. However, we do 
believe that Mr. Onechyk did exercise poor 

. judgmen.t and did act in less than a prudent 
manner. As a result, we recommend that- 

. #  Mr. Onechyk be re-quired to reimburse the 
' Department $519 for the cost of towing the 

GSA automobile * * *." 
, 

On August 20, the Assistant Inspector General for Adminis- 
tration accepted the Board's recommendation and notified 
Mr. Onechyk. Mr. Onechyk appcaled and, on October 26, 1981, 
the Inspector General sustained the Board's determination. 
Several months later, Mr. Onechyk submitted the matter tg 
us. 

GAO Jurisdiction and Scope of Review 

First, we must emphasize that we have no authority to 
"waive" Mr. Onechyk's indebtedness. Waiver of a claim may 
be accomplished only pursuant to statutory authority, and we 
have no such authority for this type of debt. However, we 
may review the matter under our general authority to settle 
all claims by or against the United States, 31 U.S.C. 
§ 3702(a) (former 31 U.9 .C .  §-71). - - - - -  

- 1/ 41 C.F.R. 5s 101-39.704 and 101-39.807, approved in 
59 Comp. Gen. 515 (1980). 

- 2 -  
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A Government employee is not automatically liable for 
loss or damage to Government property, even if caused by his 
fault or negligence. (This question is separate and dis- 
tinct from the agency's liability to anyone else.) He may 
be held liable only if the agency has issued administrative 
regulations providing for such liability. E.g., 25 Comp. 
Gen. 299 (1945). If an agency has issued regulations, the 
scope of our review is relatively narrow. We will review 

. --  the regulations to determine if they are reasonable, and we 
will review the extent to which the agency followed its own 
regulations, If an agency has held an employee liable con- 
sistent with its regulations - for example, by finding him 
negligent - we will not substitute our judgment for that of 
the investigating authority, and will overturn the finding 
only if we conclude that it lacks a rational basis. 

Discussion and Conclusion 

The Interior Department does have regula-ns estab- 
lishing employee liability for loss or damage to Government 
property. Department-wide regulations are the Interior 
Property Management Regulations, found at 41 C.F.R. Part 

Board of Survey and outlines its procedures,-- In addition, 
4lC'C.F.R. S 114-60.001-authorizes bureaus and offices within 
the Department to issue supplemental regulations "as deemed 
necessary for proper implementation of Interior Property 

General has issued supplemental regulations. They are found 
in Chapter 170 of the Inspectar General's Manual (IGM). 

- 114-60. Subpart 114-60.9 provides for establishing the 

1- Management Regulations." The Office of the Inspector 

' 0  

A s  relevant to this discussion, the regulations (IGM 
5 170.1.5,l.c) provide as follows: 

"* * * In determining whether the employ- 
ee's act or failure to act was negligent con- 
duct, the Board shall consider: 

* * * * *  

"(c) if the employee did not take reason- 
able action, was the failure to do so a mate- 

the loss;  and 
rial and substantial facgor in-br-inging about - *  

- 3 -  
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"(a) if it is determined that the employee 
failed to take reasonable action under the 
circumstances to prevent a loss of property 
which the employee should have anticipated 
and that the failure to do so was a material 
and substantial factor in bringing about the 
loss, the Board shall find the employee 
liable and shall determine the amount to be 
charged the employee for the l o s s ."  

The Board of Survey's specific findings, accepted by 
the Assistant Inspector General for Administration and sus- 
tained by the Inspector General, are summarized below 
together with Mr. Onechyk's rebuttals: 

(1) Mr. Onechyk "exercised poor judgment" in his 
selection of the route taken. Mr. Onechyk argues that the 
route he selected, although gravel rather than paved, was 
straighter than the alternate paved rauteand;--he had been 
advised, safer in rain. 

40-45 miles per hour on a gravel road in heavy rain. 
Mr.* Onechyk counters that his speed was less-than the posted 
speed limit of 50 miles per hour. 

abandoning the GSA vehicle withoht returning to the accident 
scene or taking steps to safeguard the vehicle. According 
to Mr. Onechyk, he called the-emergency GSA number provided 
with the vehicle and reported the accident. Although towing 
was apparently not discussed, he assumed GSA would attend to 
it.$ He left the scene because he needed immediate medical 
attention. 

( 2 )  Mr. Onechyk was "less than prudent" in driving at 
.- 

( 3 )  Mr. Onechyk "exercised poor judgment again" by 
I 

While the Board cited three items of alleged negli- 
gence, the third item, Mr. Onechyk's abandonment of the 
vehicle, appears to have been the only basis o n  which he was 
ultimately held liable. This seems clear from the Inspector 
General's October 26, 1981 letter to Mr. Onechyk sustaining 
the liability. The letter stated: 

"Your appeal offer%no eyidencg c-ontradictory - -  
to the Board's statement that you left the 
vehicle to seek medical help and never 

- 4 -  
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r e t u r n e d  t o  t h e  a c c i d e n t  s i t e ,  or t h a t  you  
t o o k  any s teps  t o  determine i f  t h e  a u t o m o b i l e  
w a s  removed f r o m  t h e  s i te  or  e n s u r e  t h a t  t h e  
government  property w a s  s a f e g u a r d e d .  * * * 

* * * * *  

" [ A l b s e n t  any  i n f o r m a t i o n  i n  y o u r  appeal t h a t  
you ,  a f t e r  o b t a i n i n g  r e q u i r e d  m e d i c a l  t r ea t -  
ment ,  t o o k  a n y  steps t o  d e t e r m i n e  i f  t h e  . 
a u t o m o b i l e  was removed f rom t h e  a c c i d e n t  s i t e  
or e n s u r e  t h a t  t h e  government  property w a s  
s a f e g u a r d e d ,  it is my d e c i s i o n  t h a t  t h e  
recommendat ion  o f  t h e  Board o f  S u r v e y  * * * 
i n  t h e  assessment t o  you of t h e  $519 t owing  
c h a r g e  be s u s t a i n e d . "  

W e  do n o t  q u e s t i o n  t h e  B o a r d ' s  f i n d i n g  t h a t  M r .  Onechyk 
may h a v e  been  n e g l i g e n t  i n  "abandon inb"  the veYicle. How- 

. _  e v e r ,  even  a c c e p t i n g  t h i s  f i n d i n g ,  t h e r e  is no showing t h a t  
t h e  n e g l i g e n c e  w a s  a "material and  s u b s t a n t i a l  f a c t o r  i n  
b r i n g i n g  about t h e  loss" f o r  which  h e  w a s  c h a r g e d ,  s p e c i f i -  

when M r .  Onechyk abandoned it. If  i t  c o u l d  h a v e  been  
d r i v e n ,  he  p r e s u m a b l y  would n o t  h a v e  h i t c h - h i k e d  t o  s e e k  
m e d i c a l  h e l p .  I t  had  t o  be towed i n  any  e v e n t .  The r e c o r d  
d o e s  n o t  e s t a b l i s h  t h a t  t h e  abangonment  c a u s e d  t h e  Govern- 

i n c u r r e d  had h e  p u r s u e d  any  o t h e r  c c o u r s e  of ac t ion .  2/ 

c ca l ly  t h e  t o w i n g  c h a r g e .  The v e h i c l e  w a s  a l r e a d y  damaged 

., ment t o  i n c u r  any  g r e a t e r  expense t h a n  it would h a v e  

- 2/ A p p l y i n g  t r a d i t i o n a l  t o r t  l a w ,  it may w e l l  be  t h a t  t h e  
O I G  c o u l d  h a v e  found  t h a t  M r .  O n e c h y k ' s  n e g l i g e n c e  i n  
d r i v i n g  too f a s t  f o r  e x i s t i n g  c o n d i t i o n s  p r o x i m a t e l y  
c a u s e d  t h e  a c c i d e n t  and a l l  r e l a t e d  f o r e s e e a b l e  
damages,  i n c l u d i n g  t h e  t a w i n g  c h a r g e .  T h i s  would hav.e 
p r e s e n t e d  u s  w i t h  a d i f f e r e n t  issue. However, as n o t e d  
i n  t h e  t e x t ,  t h i s  d o e s  not seem t o  have  been t h e  O I G ' s  
t h e o r y .  
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The OIG also cited 43 C.F.R. S 20.735-34 to support the 
determination of liability, This regulation, part of the 
Interior Department's standards of employee conduct, 
requires employees to protect and conserve Government 
property entrusted to their use, Again, however, there is 
no indication that Mr. Onechyk's failure to "protect" the 
vehicle caused or in any way exacerbated the towing expense. 

- In view of the apparent lack of causal connection 
between abandonment of the vehicle and the towing charge, we 
conclude that the OIG's assessment of liability against 
Mr. Onechyk was not in conformity with applicable regula- 

- tions. Accordingly, the Interior Department should make no 
further attempt to collect from Mr. Onechyk and should 
refund to him any part of the $519 already collected, 

f v *  @ez(/G@ of the Unit d States 

c 
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